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November 5, 2013 

Mr. Erik R. Johnson 
Attorney at Law 
505 Broadway Street North, STE 206 
Fargo, ND 58102 

Re: OxbowMOU 

Dear Erik: 

Offices In West Fargo, Hillsboro, Casselton and 
Page, North Dakota, and Barnesville, Minnesota 

Enclosed are four executed signature pages, signed by Mark Brodshaug as Chair of the 
Cass County Joint Water Resource District. By copy of this letter, I am providing to 
Carol Harbeke Lewis one fully-executed original MEMORANDUM OF UNDERSTANDING 
between the City of Oxbow, the Diversion Authority, Cass County, the City of Fargo, 
and the Cass County Joint Water Resource District. 

Of course, let me know if you need anything further, Erik. 

SMF:dms 
Enc. 

cc/enc.: 

Sincerely, 

OHNSTAD TWICHELL, P.C. , ...--. 
~·t-,~~ 
Sean M. Fredricks 

// 
Ms. Carol Harbeke Lewis l/ 
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MEMORANDUM OF UNDERSTANDING 

CITY OF OXBOW, NORTH DAKOTA AND METRO FLOOD 
DIVERSION BOARD OF AUTHORITY 

This Memorandum of Understanding ["Oxbow MOU"] is made by and between the 

METRO FLOOD DIVERSION BOARD OF AUTHORITY, ajoint powers entity established 
by the 2011 limited joint powers agreement between Clay County, Minnesota, Moorhead, 
Minnesota, Cass County, North Dakota, Fargo, North Dakota, Cass County Joint Water 
Resource District and the Buffalo-Red River Watershed District [hereinafter referred to as the 

"Diversion Authority"], the CITY OF OXBOW, a North Dakota municipal corporation 

[hereinafter referred to as the "City" or the "City of Oxbow"]. 

RECITALS: 

WHEREAS, property within the City of Oxbow and other property has been identified 
as being impacted by the periodic staging of water upstream of the physical structure of the 
project known as the Fargo-Moorhead Metropolitan Area Flood Risk Management Project 

[hereinafter referred to as the "Metro Flood Project"] to the point where it has been determined 

that mitigation of the impact should be addressed; and 

WHEREAS, the U.S. Army Corps of Engineers [hereinafter the "Corps"], which is the 

federal sponsor of the Metro Flood Project, is developing an alternative proposal by which a 

levee [hereinafter referred to as the "O-H-B Levee"] would be constructed to reduce the risk of 

flooding for many of the parcels located within the City of Oxbow and for the community of 
Hickson and the Bakke Subdivision; and 

WHEREAS, the current preliminary routing of the proposed O-H-B Levee would require 
that approximately 42 homes lying within the City of Oxbow be acquired and either moved or 
destroyed and would require the acquisition of other unimproved lands to accommodate 
construction of the levee; and 

WHEREAS, the City of Oxbow has requested that, as part of the project, the land within 
the city that is being acquired and used for construction of the levee be replaced by other land 
within the area protected by the levee that can be subdivided into residential, and other, lots 

(referred to herein as "Replacement Lots") so that loss of population and tax base to the city may 

be minimized; and, 
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WHEREAS, the City of Oxbow has requested that the proposed levee project include 
installation of public infrastructure (i.e. sanitary sewer, stonn sewer, water, streets, curb and 
gutter and street lighting) at a level equivalent to existing development within the City of Oxbow 
to service the Replacement Lots the cost of such infrastructure to be borne by the Diversion 
Authority, that the Replacement Lots be of equivalent size as the lots being replaced, that three 
additional lots be provided for replacement of equipment and amenities to replace the Oxbow 
City Park, that the public infrastructure installed also include drainage/retention and pump 
stations appropriate to service the area within the O-H-B levee and that all of this be completed 
within forty (40) months from the date the Corps approves the O-H-B Levee project; and 

WHEREAS, the Diversion Authority has requested that in addition to the Replacement 
Lots to be located within the area protected by the O-H-B Levee the City of Oxbow 
accommodate at least 38 additional lots that would be available to property owners in the current 
upstream staging area whose properties may need to be purchased as a requirement for the 
Diversion Project and who may wish to relocate within the area protected by the O-H-B Levee 

(for purposes of this MOU, said additional lots will be referred to as "Staging-area Replacement 

Lots"); and, 

WHEREAS, construction of the proposed levee also will cross through the existing golf 
course of the Oxbow Golf and Country Club (a North Dakota nonprofit corporation) which 
would: 

1. require the destruction of golf holes; 
2. require the destruction or removal of the clubhouse and related facilities, as well as 

the loss of landscaping, mature trees, and certain views and vistas that are unique 
features of the golf course; 
leave certain holes (presumably the existing holes I through 6 and 18) on the existing 
golf course unprotected by the O-H-B Levee; 
cause other remaining golf holes to need some level of modification as a result of the 
O-H-B Levee project; 

to the extent said "unprotected" golf course land is not needed for the location or 
footprint of the O-H-B Levee that the Diversion Authority allow the City of Oxbow 
to purchase or lease said surplus land for a purpose to be detennined later; 

6. that the replacement of the club house facility including the practice area, pool, 
parking lots, and other like kind amenities to be built to all applicable federal, state, 
and local building codes; 

7. require funds to reimburse or compensate Oxbow G&CC for the losses recognized by 
the federal business acquisition process for interruption of business such as such 
interruption during the construction phase of the project. 

2 



I 

I 

and the City of Oxbow has requested that the Diversion Authority supply the funds for such 
requirements and that such arrangements be made so that the same may be completed within 40 
months from the date the Corps approves the project; and 

WHEREAS, the Corps, which is the federal sponsor of the Metro Flood Project, has 

indicated that, subject to the Corps' formal approval process, it will study and approve the O-H-B 

Levee alternative as part of the Metro Flood Project and, if it is approved, will participate in the 
design of the O-H-B Levee but the Corps has asked that the non-federal sponsors to approve the 
O-H-B Levee alternative and the non-federal sponsors (speaking through the Diversion 
Authority) have, in tum, asked the Oxbow City Council to approve the same; and 

WHEREAS, the City of Oxbow has requested that, as part of the O-H-B Levee project, 
the construction cost associated with the appointment of an independent project manager or 
consulting firm to represent the City of Oxbow until the completion of the said project will be 
borne in full by the Diversion Authority; and, 

WHEREAS, the City of Oxbow is willing to take responsibility for purchase and 
development of the replacement lands, annexation of such lands, platting and zoning thereof, and 
sale of such land; and, 

WHEREAS, the Diversion Authority and the City of Oxbow have agreed to a mutual 
understanding as to the proposed O-H-B Levee, which they wish to put into a written 
memorandum; 

NOW, THEREFORE, IT IS AGREED: 

1.1. City of Oxbow-approval of O-H-B Levee alternative. Subject to the terms hereof, the 

City Council of the City of Oxbow agrees to and supports the construction of a flood protection 
levee as is being proposed by the U.S. Army Corps of Engineers. The parties recognize that the 
current proposal being considered is a preliminary route and design and that the Corps, with 
input from non-federal sponsors and others, will approve the route and design; but the parties 
agree to coordinate with each other to identify a suitable route and design and, in turn, the 

Diversion Authority will work with the Corps regarding obtaining the Corps' approval. 

. 1.2 Diversion Authority - Obligations Binding on Successors. The representations, covenants, 

obligations and duties of the Diversion Authority contained herein shall not only be binding upon 
the Diversion Authority but also shall be binding upon its successors and assigns as well as the 
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various North Dakota entities which have entered into the Metro Flood Diversion Limited Joint 
Powers Agreement and the undersigned North Dakota member-entities of the Metro Flood 
Diversion Authority Limited Joint Powers Agreement do hereby agree to the terms hereof. 

2. DIVERSION AUTHORITY RESPONSIBILITIES. The Diversion Authority agrees: 

2.1. Acquisition of Property. The land, homes, buildings and other improvements 
needed for the levee to be built will be identified along with any needed permanent and 
temporary easements for construction. The Corps, the Diversion Authority, or both, will 
be responsible for the acquisition of such property in accordance with the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 and N.D.C.C. 
Chapter 54-01.1 and any other applicable law, rule or regulation. All costs for 
acquisition, relocation and any other expenses related thereto shall be borne by parties 
other than the City of Oxbow. The Diversion Authority agrees to indemnify and hold 
harmless the City of Oxbow for any costs, expenses, fees or charges of any kind related 
thereto. The Diversion Authority may delegate the task of acquisition to one or more of 
its member entities such as the County of Cass or the Cass County Joint Water Resource 
District. 

2.2. The Diversion Authority shall be responsible for the actual design and 
construction of the O-H-B Levee, with involvement and assistance by the Corps as may 
be determined appropriate by the Corps with the intention that construction be complete 
within 36 months from the date of the approval of such construction by the Corps. At a 
minimum, the O-H-B levee shall include necessary design features to provide adequate 
flood protection, interior drainage protection, external drainage protection, and external 
drainage and shall include any necessary modifications to utility services to service the 
entire area within the O-H-B levee. 

2.3 Funding for Acquisition of Replacement Lots. The Diversion Authority shall 
provide funds to the City of Oxbow for acquisition of real property necessary for 
development of Replacement Lots, Staging-area Replacement Lots, public infrastructure 
and public amenities. The Diversion Authority will also either purchase directly or 
provide funds to the City of Oxbow for the purchase of real property necessary or 
convenient for reconstruction and/or relocation of the Oxbow Golf & Country Club. The 
funds provided to the City of Oxbow will be advanced by the Diversion Authority with 
said advance to be repaid on a pro-rata basis as said replacement land is, in tum, platted 
and sold off as lots or, as to a portion of such replacement land, portions are sold to the 
Diversion Authority to be utilized for the O-H-B Levee or related facilities or to the 
Oxbow Golf & Country Club for use by the club for replacement golf holes, a 
replacement clubhouse and parking lot facility or related facilities of the club. Further, it 
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is recognized that certain portions or parcels of land purchased by the City of Oxbow 
will, in turn, be transferred and conveyed to the Diversion Authority for use for the O-H
B Levee, itself, or for other such facilities or amenities such as pumping stations, 
retention and detention ponds, et cetera, and to that extent the Diversion Authority will 
advance funds for the purchase of such land ultimately to be placed into title in the 
Diversion Authority. The advanced funds will be repaid on an annual basis based on the 
number of replacement lots sold each year; with the balance being paid in full by the City 
of Oxbow by the end of the fifteenth year from the time the funds have been advanced. 
It is agreed that any funds to be advanced to, and repaid by, the city of Oxbow will be 
repaid along with an administrative fee to be negotiated between the Diversion Authority 
and the city of Oxbow and that the effective date of the advance of funds, for purposes of 
determining the IS-year repayment deadline and the administrative fee will begin, only 
when the real property allocated to the City of Oxbow, as opposed to land allocated for 
use and ownership by the Diversion Authority or the Oxbow Golf & Country Club is 
determined. As part of the advance of funds transaction, the parties will establish a 
mechanism for the repayment of the advanced funds to be assured and so that it is 

secured against claims, judgments or other liens-such mechanism including the grant by 

the City of Oxbow of a mortgage against the replacement lands. Thus, the process for 
advancing of funds and repayment thereof shall occur as follows: 

2.3.1 The City of Oxbow will enter into one or more purchase agreements for 
the purchase of said replacement real property. The City of Oxbow may establish 
one or more separate entities, such as a development corporation, to function as 
the entity that will buy, hold, maintain and sell said replacement real property, it 
being the intent that said separate entity would be wholly owned by the City of 
Oxbow. The said purchase agreement or agreements are intended to contain a 
contingency in which the obligation of the City of Oxbow (or its development 
corporation) to purchase the said real property is contingent upon approval and 
execution of this MOD and is contingent upon the approval and authorization of 
the construction of the O-H-B Levy by the Corps. To the extent that the City of 
Oxbow, or its development corporation, enter into any land purchase agreements 
or option agreements for such purpose, the Diversion Authority will advance-fund 
such agreements. It is the intent of the parties is to maximize the ability of the 
Diversion Authority to adhere to the requirements of federal and state relocation 
law. 

2.3.2 Prior to execution of the said purchase agreement or agreements, the City 
of Oxbow will obtain approval of the terms, including the purchase price, by the 
Diversion Authority. 
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2.3.3 At the time all contingencies are removed and one or more purchase 
transactions are ready to be closed, the Diversion Authority will advance the 
funds to the City of Oxbow for the purchase of said real property. The repayment 
of the advanced funds will be secured by a mortgage. The repayment of the 
advanced funds will occur in accordance with terms that may be agreed upon 
between the parties, but which will include terms substantially similar to the 
following: 

2.3.3.1. The advance of funds shall be repaid within fifteen years. In 
addition to repaying the advanced funds, the City of Oxbow will (a) 
recoup to the Diversion Authority lost investment revenue the Diversion 
Authority would have made elsewhere and (b) will compensate the 
Diversion Authority for costs of administration, both of which will be in 
such amounts as the parties agree after further negotiation. The City of 
Oxbow will repay that portion of the advanced funds to the Diversion 
Authority on a periodic basis of no greater than one year, said repayment 
amount to be based upon the number of replacement lots sold each year. 
The remaining amount balance of the advanced funds, along with any 
other amounts to be paid as described in this paragraph shall be paid to the 
Diversion Authority at the end of the said fifteen (15) years. It is the 
intention of the parties that the advance of funds and the grant of the 
mortgage is to be a mechanism for allowing the Diversion Authority, or 
one of its member entities, to advance funds for the purchase of the 
relocation property with said advances to be repaid to the Diversion 
Authority as the lots are acquired from the City of Oxbow by buyers of 
said lots. Also, with respect to any property that has been acquired and is 
located within the area protected by the O-H-B Levee that remains subject 
to the mortgage granted to the Diversion Authority, it is expected and 
intended that before the end of said 15 year period, any surplus land may 
be sold to a private developer so that the remaining balance of the 
advanced funds may be paid from such sales proceeds or that the City of 
Oxbow may elect to obtain financing to repay, in full, the advanced funds, 
and therefore remain in ownership of said land beyond said IS-year term. 

2.3.3.2. As lots are sold by the City of Oxbow, or its development 
corporation, and as the balance of the advanced funds is reduced by 
payments made to the Diversion Authority, the Diversion Authority shall 
release such sold lots or parcels from the mortgage. In the event, 
however, that the advance of funds described herein are not fully repaid 
within the said fifteen-year period, then, the remaining unsold land must 
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be sold to a third party for at least the remaining balance due or, in the 

alternative, the City of Oxbow shall payoff the remaining balance due 
along with any other sums due as described in this paragraph 2.3 and its 

subparagraphs. 

2.3.4 It is anticipated that the City of Oxbow and its development corporation 

will take such steps to prepare said replacement real property for development, 
including the zoning and platting of said property. City of Oxbow will annex any 

lands into the city prior to development. Sewer, water, streets and other public 

infrastructure, as described in this agreement, will be designed and prepared for 

installation. Replacement Lots and Staging-area Replacement Lots will be 
established and made available for sale by the City of Oxbow, or its development 

corporation. The City of Oxbow, agrees to work with the Diversion Authority to 
establish a protocol that will allow said Replacement Lots and Staging-area 
Replacement Lots to be made available for purchase by homeowners or other 
property owners who are relocating from within established city limits of Oxbow 

or who are relocating from within the staging area upstream from the intended 
diversion project, as described more fully below. 

2.3.5 As portions of the replacement real property are sold payment shall be 
made to the Diversion Authority along with an additional ten percent (10%) 
amount, based upon the calculated purchase price per square foot paid by the City 
of Oxbow. 

2.4 Reconstruction/Modification of Highway 81. The Diversion Authority or parties 

other than the City of Oxbow shall be responsible for all costs and expenses related to 
modification, reconstruction, redesign of Highway 81 related to the construction of the 0-
H-B Levee or the Metro Flood Project 

2.5. Funding for Infrastructure for Replacement Lots. The Diversion Authority will 
provide funds to the City of Oxbow to fund construction of public infrastructure, as stated 
previously, for the Replacement Lots (based upon the approximate number of 42 lots in 
need of replacement) and any costs related to the removal, relocation, replacement or 
reconnection of existing infrastructure and for the 38 Staging-area Replacement Lots. 

The parties intend that the Diversion Authority's funding for the public infrastructure 

(such as sanitary sewer, storm sewer, water, streets, curb and gutter and street lighting at 
a level equivalent to existing development within the City of Oxbow) to serve the 
Replacement Lots and the Staging-area Replacement Lots will be based upon lots of 
approximately equivalent size and amount of street frontage as the existing lots being 
replaced as well as approximately the same proportion of single-loaded or double-loaded 
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lots as currently exist, recognizing; however, that it is the intent of the parties that 
reasonably efficient use of land be utilized in determining the platting of the Replacement 

Lots and the Staging-area Replacement Lots, some or all of which will be platted as "golf 

course lots". The platting of the Replacement Lots and the Staging-area Replacement 

Lots will conform to the subdivision requirements of the City of Oxbow and Cass County 
including the river setback requirements therein. The Diversion Authority will also fund 
the replacement of the Oxbow city park (comprised of the equivalent of three city lots) in 
addition to the 42 Replacement Lots and the 38 Staging-area Replacement Lots including 
costs needed to relocate equipment and other amenities of the existing park. The 
development of the land for the Replacement Lots and the Staging-area Replacement 
Lots will occur in a maximum of two phases. 

2.6. Oxbow G &CC. The Diversion Authority will provide funds for the following: 

2.6.1 For acquisition (and any related benefits or assistance available under either 
the Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970 and/or ND.CC Chapter 54-0U) due the Oxbow Golf & 
Country Club for such land, buildings (i.e. clubhouse) and improvements as 
is necessary for the O-H-B Levee to be constructed. 

2.6.2 For acquisition (and any related benefits or assistance available under either 
the Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970 and/or ND.CC Chapter 54-0U) due the Oxbow Golf & 
Country Club for any land and improvements (including land used as golf 
holes) that would remain unprotected from flooding induced by the Metro 
Flood Project. For example, it is presumed that existing holes 1 through 6 

and 18 at Oxbow Golf & Country Club would be left on the "wet side" ofthe 

O-H-B Levee and, therefore, would remain unprotected from induced 
flooding. As a result, the Diversion Authority will provide funds for 

purchase from Oxbow Golf & Country Club of the land on said "wet side" of 

the O-H-B Levee. To the extent such land is not needed for the location of 
the levee structure or clear zone, the Diversion Authority shall offer said 
land for sale or lease to the City of Oxbow at its then current market value 
(subject to no-build restrictions on said land) for a purpose yet to be 
determined; provided that such conveyance shall be subject to such use or 
other restriction or restrictions as may be required by federal or state law or 
by Corps policy or regulation. 

2.6.3 To reimburse Oxbow Golf & Country Club for all reasonable costs incurred 
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in modifying existing golf holes that will remain within the protected area 
but which will need to be modified to adapt said holes to the re-routed golf 
course layout (re-routed because ofthe O-H-B Levee). 

2.6.4 The Diversion Authority will follow the same federal guidelines and 
requirements as is required for acquisition of other lands, buildings and 
improvements under a project sponsored by the Corps, it being intended that 
said guidelines and requirements will allow for replacement of an equivalent 
(in terms of size, design, quality, and function) clubhouse, practice area, 
swimming pool, parking lot and provide for the replacement of the loss of 
landscaping, mature trees, and certain views and vistas that are unique 
features of the golf course. 

2.6.5 Golf Course Designer. The funding provided by the Diversion Authority 
will include the cost of the engagement of Robert Trent Jones, Jr., and his 
firm, for golf course design work to be done on the Oxbow Golf and 
Country Club. The City of Oxbow may wish to incorporate arrangements 
for said engagement into an agreement with the Oxbow Golf & Country 
Club. The Diversion Authority will fund the construction of displaced golf 
holes within this design, subject to the terms of an agreement to be entered 
into with Oxbow Golf & Country Club. 

2.6.6 Replacement Land. The Diversion Authority may obtain land from the City 
of Oxbow obtained as set forth under Section 2.3, or make arrangements 
with the City of Oxbow to provide land to Oxbow Golf & Country Club, to 
be used for replacement of existing golf holes obtained by the Diversion 
Authority under Sections 2.6.1 and 2.6.2 above, taking into consideration 
the unique nature of the existing holes, (including landscaping, mature trees, 
and certain views and vistas) to be taken and the value of land used for 
replacement. 

2.6.7 Separate Agreements. The parties recognize that the federal business 
acquisition process provides and allows for the Diversion Authority to enter 
into a separate agreement or agreements with the Oxbow Golf & Country 
Club and/or the City of Oxbow to address the provisions in this Section 2.6, 
(or as otherwise set forth in this MOU), involving or impacting the Oxbow 
Golf & Country Club including such matters as compensation for 
interruption of business. 

2.7. Sources of Funds. The Diversion Authority agrees that the cost of the 
construction of the levee will be a Metro Flood Project cost. The Diversion Authority 
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intends to use a combination of funding provided sales tax revenues of the 'City of Fargo 
and of the County of Cass and by appropriated funds of the state of North Dakota to 
finance the obligations described in this memorandum of understanding. 

2.8 Special Assessments. While it is expected that sales tax receipts of the city of 
Fargo and the County of Cass will be used as the principal source of funds to repay bonds 
sold to finance the local share of the Metro Flood project costs, the financing structure for 
such loans or bonds will require the establishment of a special assessment district as a 
back-up for repayment of such loans or bonds and, therefore, it is expected that a special 
improvement district will be established and the boundaries of said district would include 
all lands that receive a benefit from the Metro Flood Project. 

2.8.1. In the event that any property protected by the O-H-B levee or owned by 
the city of Oxbow is assessed for construction of the Metro Flood Project, the 
Diversion Authority agrees to pay all such assessments. 

2.8.2. It is expected that the property within the area protected by the O-H-B 
Levee will be assessed for costs of maintenance and related administration of the 
Metro Flood Project once constructed in the same manner as other lands protected 
by the Diversion Project. 

2.9 Timing of Design and Construction. It is the intent of the Diversion Authority 
that the O-H-B Levee be designed beginning in 2013 with acquisition of land, buildings 
(including houses) and improvements beginning as soon as the routing of the levee is 
finalized and the land for the project is identified and with construction to commence in 
2014. Acquisition of said land, buildings (including houses) and improvements will be in 
accordance with applicable state and federal laws and regulations including, but not 
limited to, the Uniform Relocation Assistance and Real Property Acquisition Act of 1970 
and/or N.D.C.C. Chapter 54-01.1 and the timing thereof coordinated with the City of 
Oxbow.. It is further intended, therefore, that design and construction of the O-H-B 
Levee may commence before the Metro Flood Project, as a whole, receives authorization 
from the United States Congress. This will be contingent upon successful negotiation 
with the Corps of a memorandum of understanding that will allow the O-H-B Levee to be 
constructed prior to said authorization. The Diversion Authority intends that the sequence 
of construction will be staged so that construction of the new golf course holes, 
modification of existing golf holes that will remain within the protected area, and 
construction of the new clubhouse, practice area, swimming pool and parking lot shall be 
complete prior to the removal of the existing Oxbow Golf &Country Club buildings and 
land for purposes of building the O-B-H Levee. 

2.10 Interim Rental by Homeowners. The acquisition program of the Diversion 
Authority will provide for existing home owners to have the opportunity to rent their 

10 



I 
I 
! 

I 
I 

I 

existing home at a monthly rate not to exceed the amount that the Diversion Authority 
must pay to maintain the property. This amount will include all required taxes and related 
property management expenses. This rental agreement will remain in affect until such 
time as a replacement home in the newly developed area is constructed or purchased. It 
is understood that such program may describe circumstances in which the timing of levee 
construction requires that the existing home be removed or destroyed before said 
replacement home may be obtained; in which the rental home must be evacuated or 
destroyed in order for emergency flood protection measures (such as an emergency levee) 
to be constructed to protect against an imminent flood danger; or for other appropriate 
reasons as related to the terms in the rental agreement. The same rental opportunity will 
be provided to Oxbow G & CC. 

2.11 Purchase of Existing Levee Material. To the extent that the existing (and recently 
constructed) flood levee along Schnell Drive and elsewhere within the city will be no 
longer needed because of the construction of the 0-H-B Levee, the Diversion Authority 
will purchase from the City of Oxbow the earth material from said existing levee at then
current market value, said funds to allow the City of Oxbow to either reduce the 
assessments for the prior levee or to use funds otherwise as it may deem appropriate. 

2.12 Offset for Loss of Tax Base. The Diversion Authority will pay the City of Oxbow 
and the Kindred School District for loss of tax base caused by property being taken out of 
service for the O-H-B Levee project for a period of up to four (4) years. A baseline 
taxable valuable will be established for the 42 homes intended to be acquired for the 0-
H-B Levee routing. Annually, in or about December of each year (or before February 5th 

of the following year), the county assessor will determine the loss in taxable valuation 

suffered as to said properties--caused by the acquisition of said homes by the Diversion 

Authority, recognizing; however, that as replacement homes are constructed, the loss in 

tax base shall be proportionately diminished-at a ratio of 1I42nd of the total baseline 

amount applied to each replacement home as construction is completed and the homes 
come onto the tax rolls. The Diversion Authority will make said payment annually for a 
maximum of four years. The Diversion Authority will not offset any taxes adjusted as a 
result of any future State Board of Equalization actions. 

2.13 City's Costs for Engineer and/or Consultant. The Diversion Authority will fund 

the City's engagement of an independent project manager or consulting fIrm to assist and 

represent the City for the development of the replacement land, the subdivision (platting) 
of said land and the installation of the said infrastructure subject to a maximum of 10% of 
the construction cost for administrative, legal and related services and expenses and 15% 
for engineering and project management services. The parties agree that the providers of 
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such services shall be engaged by the City at agreed-upon rates with overall 
compensation not to exceed said 10% and 15% amounts. 

2.14 Timing. It is the wish and desire of the parties that the O-H-B Levee 
construction be completed within 40 months of the date of approval of the O-H-B Levee 
project by the Corps and the parties agree to use their best reasonable efforts to meet this 
deadline and the Diversion Authority agrees to provide adequate advance funding to 
allow the construction of the replacement golf holes, the modification of existing holes, 
the construction of the replacement clubhouse, the installation of the infrastructure for the 
Replacement Lots and Staging-area Replacement Lots and such other tasks as may be 
reasonably required by this memorandum within said 40-month period. 

2.15 Construction MOU. The Diversion Authority will allow Oxbow to offer 
comments on the draft memorandum of understanding to be entered into between the 
Corps and the non-federal sponsors. 

2.16 Indemnity and Hold Harmless. The Diversion Authority will indemnify and hold 
harmless the city of Oxbow from any claims, demands or lawsuits brought against the 
city of Oxbow for matters related to the Metro Flood Diversion Project, the O-H-B Levee 
Project, or both, provided; however, that this provision shall not apply to claims, 
demands or lawsuits that relate to the negligent or intentional acts of the city of Oxbow, 
its officers, agents or employees. 

3. OXBOW RESPONSIBILITIES. 

3.1 The City of Oxbow will be responsible for making the arrangements for 
development of land necessary to accommodate the 42 Replacement Lots and the 38 
Staging-area Replacement Lots and the replacement city park, including arrangements for 
annexation of such land or lands into the City of Oxbow as the City may deem 
appropriate; entry into a Development Agreement with one or more developers, or the 
like. The City of Oxbow will be responsible for making arrangements for actual 
construction and installation of the public infrastructure to service said Replacement Lots. 
It is recognized that said development may occur in phases as may be deemed appropriate 
by the City of Oxbow or others. The Diversion Authority and the City of Oxbow agree to 
coordinate with one another regarding payment of said infrastructure costs and, as may be 
necessary or appropriate, the public financing of such cost. 

3.2. The City of Oxbow will cooperate with the Diversion Authority with respect to 
the arrangements to be made with the Oxbow Golf and Country Club for the acquisition 
of replacement land for golf holes and for the design and construction of such holes. It is 
further recognized that the construction of the levee may allow some existing golf holes 
to remain in place so long as certain modifications to the hole are made to mitigate 
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against the impact of construction. Such modifications are to be included within said 
design and construction cost paid by the Diversion Authority along with the holes to be 
completely replaced. 

4. OWNERSIDP AND MAINTENANCE. 

4.1 Ownership and Maintenance of Levee. It is the intent of the Diversion Authority 
that the Diversion Authority (or one or more of its member entities) will own and 
maintain the O-H-B Levee and any retention areas made necessary due to the presence of 
the Levee and any pump stations or other facilities related to said Levee for at least 50 
years from the time the O-H-B Levee project is completed but after said 50 years, in the 
event the Diversion Authority or its successor is, or has been, dissolved or terminated 
then, subject to approval by the Corps, the ownership of the O-H-B Levee and such 
related facilities may be transferred to the city of Oxbow at the election of the Diversion 
Authority, or its lawful designee(s) or assignee(s), and the City of Oxbow agrees to 
accept such transfer and grant of ownership and agrees to accept the responsibility for 
the maintenance thereof. The parties recognize that the typical Project Partnership 
Agreement between the Corps and the non-federal sponsors requires the non-federal 
sponsors to retain responsibility for operation and maintenance of the federal project even 
if ownership is transferred; however, it also allows the non-federal sponsors to make 
contractual arrangements for such operation and maintenance. 

4.2. Maintenance of Lands in Addition to Functional Area of Levee. It is the intent of 
the Diversion Authority to maintain only the functional area of the Levee and to the 
extent that any surplus lands remain under ownership of the Diversion Authority at the 
request of the City of Oxbow or the Oxbow Golf & Country Club, or both, the City of 
Oxbow, the golf club, or both, will either (a) take responsibility for maintenance of such 
lands or (b) the Diversion Authority will take responsibility for such maintenance and the 
City of Oxbow will accept an assessment from ~e Diversion Authority for the cost of 
such maintenance. It is intended that the Diversion Authority would grant an easement 
for use of said property, subject to the use limitations as required and appropriate to 
protect the Levee and to allow access to the Levee for inspection, maintenance, repair and 
reconstruction as may be required from time to time, and in return for the grantee being 
responsible for maintenance. 

GENERAL PROVISIONS. 

5. The Diversion Authority may need to utilize public financing (i.e. via sale of tax-exempt 
municipal bonds) to fund some of the obligations described in this memorandum and the 
proceeds of such public fmancing may need to be restricted to authorized public uses. Funds 
utilized for the acquisition of land for the project and construction of the replacement holes for 
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the golf course will not be transacted with funds available from public financing. The parties 
understand that certain restrictions on uses of funds and the operations of facilities related to the 
City of Oxbow financed by such funds may need to be established as part of the public financing 
process, and agree to cooperate and coordinate with one another for such purposes. 

6. The Diversion Authority agrees that it shall not obstruct the Red River of the North or 
any of its tributaries nor to construct or install any structure that would affect the elevation or 
flow of flood waters in such a manner as to adversely impact the city of Oxbow prior to the 
completion of the O-H-B Levee. It is understood and agreed that part of the Diversion Project 
contemplates the installation or construction of levees that will allow floodwaters to flow 
through the normal river channel during flood events at levels higher than initially studied by the 
Corps and nothing herein is intended to limit the authority of the Diversion Authority to install or 
construct such levees or related facilities. It is further understood and agreed that nothing in this 
agreement is intended to prevent the city of Fargo or any other member-entity of the Diversion 
Authority from taking such emergency measures as may be necessary for such city or other 
entity to protect itself and its residents and their property from emergency flood events including, 
without limitation, spring flood events. 

7. The parties recognize that this agreement, and the terms hereof, are contingent upon and 
subject to the authority and limitations thereof, if any, of the Corps to approve the design and 
construction of the O-H-B Levee being proposed. 

9. The parties recognize and agree that this Memorandum of Understanding may need to be 
supplemented by more detailed arrangements in order for the concepts and agreements contained 
herein to be implemented and the parties agree to coordinate with each other and to work 
together to do so. 

10. Effective Date. This Oxbow MOU will be deemed effective the date of the last signature 
of all the parties hereto, provided that to the extent any of the parties have taken action pursuant 
to this agreement prior to said effective date, the same shall be deemed to have been authorized 

. by this memorandum of understanding .. 

[The remainder of this page intentionally left blank.] 
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By: 

METRO FLOOD DIVERSION BOARD 
OF AUTHORITY 

Darrel 

,f\. 
: \ , 1 

111'. . , , .. 
oard 

, 
Signature Page - Diversion Authority 



Dated: ----'~_"..._I_s:_.-___'I}"______ __ 

CITY OF OXBOW, a North Dakota 
municipal corporation 

BY·~~ 
James hof, Mayor 

ATTEST: 

City Auditor 

Signature Page 
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ATTEST: 

S~ teven prague, Ity u Itor 

CITY OF FARGO, NORTH DAKOTA 
a munic~\ll corporation 

"} " (~/, ",C;' /' i #" /,'!' 

By (~ .. ~;;.~~/;!\.:;;?~ ~H~. 
Dennis R Walaker, Mayor 

Signature Page 



DATED: ________________ __ 

ATTEST: 

Steven Sprague, City Auditor 

DATED: _f_-_' 4_~_;;J&--,--=} 3",,--_ 

CITY OF FARGO, NORTH DAKOTA 
a municipal corporation 

By ________________________ __ 
Dennis R. Walaker, Mayor 

THE COUNTY OF CASS, 
NORTH DAKOTA 
a corporate body 
by the CASS COUNTY BOARD OF 
COMMISSIONERS 

Signature Page 
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CASS COUNTY JOINT WATER RESOURCE 
DISTRICT 

BY~ 

Signature Page 


